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These comments are filed in response to the Commission’s request for comments 

the agency’s

Aside from the straightforward matter of ensuring compliance with FCC licensing 

provisions and existing rules, the Commission’s primary consideration in reviewing 

mergers should be to assess the overall potential effects on consumer welfare. Principled 

economic analysis should be employed in determining whether the proposed 

                                                 
* These comments express the views of Randolph J. May, President of the Free State Foundation, and Seth 
L. Cooper, Senior Fellow at the Free State Foundation. The views expressed do not necessarily represent 
the views of others associated with the Free State Foundation. The Free State Foundation is a nonpartisan, 
free market-oriented think tank. We gratefully acknowledge the assistance of FSF Research Associate 
Michael J. Horney in the preparation of these comments. 
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Comcast/TWC merger would either potentially benefit consumers or likely result in 

consumer harm.  

Our summary review indicates that Comcast/TWC poses a number of likely 

consumer welfare-enhancing benefits. In particular, the merger has the potential to:  

 Accelerate the transition from analog to digital for cable video transmission to 
more broadband Internet consumers;  

 Enable faster deployment of DOCSIS 3.1 to more retail video subscription 
consumers;  

 Improve the competitiveness of the market for broadband services to business 
enterprise customers, including nationwide and inter-regional business customers; 
and  

 Increase efficiency as well as expand the supply and geographic scope for 
wireless backhaul infrastructure services needed to transmit wireless data.  

It is possible (but not likely) that further economic examination of the proposed 

merger could uncover potential anticompetitive conduct concerns. But before the 

Commission should even consider prohibiting a proposed merger or subjecting it to 

regulatory conditions, the agency should require convincing evidence of actual or likely 

consumer harm in light of these general considerations: 

 In free markets, mergers and acquisitions are a critical component of the 
entrepreneurial, competitive process.  

 Bureaucratic decision-making lacking clear evidence of market power or 
potential consumer harm risks unnecessary displacement of business 
judgments by competitors possessing critical knowledge about market 
opportunities and evolving consumer demand.  

 As recognized by Commission precedents, most mergers either enhance 
consumer welfare by creating efficiencies, or else are competitively benign.  

 When proposed mergers take place in markets characterized by continuous 
innovation and ongoing competition, it is less likely that such mergers will 
harm consumers.  

 Requiring convincing evidence provides an important safeguard against 
manipulation of the review process by non-merging competitors who seek to 
impose regulatory restraints on merging parties.  

Critically important to the Commission’s analysis of this particular proposed 

merger is this fact: Comcast/TWC is not a “horizontal” integration. In other words, the 
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merging parties do not compete head-to-head in providing broadband Internet access 

services or multichannel video programming distributor (MVPD) services. Should the 

deal be approved, no consumers of broadband services or video services lose a choice 

among providers. This fact is not in dispute. 

Indeed, the video services market continues to become increasingly competitive. 

Entry by two nationwide direct broadcast satellite providers (DBS) in the 1990s offered 

consumers important new competitive outlets and presaged further competitive and 

technological developments that have enhanced consumer welfare. According to data in 

the Fifteenth Video Competition Report, by the end of 2013, cable providers held only 

55.7% of MVPD subscribers. Telephone MVPD entrants and DBS providers claimed 

about 8.4% and 33.6% of MVPD subscribers, respectively. At the end of 2011, 98.6% of 

subscribers or 130.7 million households had access to at least three MVPDs. And 35.3% 

or 46.8 million households had access to at least four MVPDs. The number of households 

with access to three or four MVPDs likely has grown even further since then. 

Internet-delivered video and wireless broadband services offer additional 

alternatives to consumers. More than 90% of the population is also served by at least 

three wireless broadband providers. Data speed and capacity capabilities enabled by next-

generation wireless networks have made mobile TV applications increasingly attractive 

to a rapidly growing number of consumers. 

Moreover, as Commission precedents recognize, “vertical” integration effects 

often enhance consumer welfare. In this case, even vertical aspects of the merger are 

minimal and, on their face, do not appear likely to pose prospective harms outweighing 

prospective benefits.  
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Time Warner Cable lacks majority ownership of any nationwide cable video 

programming network or nationwide TV broadcasting network. Comcast’s 2012 sale of 

17 video networks means that post-merger with Time Warner Cable, Comcast will have 

fewer affiliated programming networks than it did upon the Commission’s approval of its 

merger with NBC-U in 2011. For that matter, the D.C. Circuit twice has ruled that a 30% 

cap on MVPD subscribership nationwide is arbitrary and capricious in light of the 

existing competition in the MVPD marketplace – and MVPD competition has only 

increased further since those court decisions. In any event, Comcast has committed to 

divesting assets post-merger, thereby leaving the combined entity serving at or below 

30% of MVPD market subscribers. Therefore, there is no convincing basis for concluding 

that the merged entity’s market share threatens consumer welfare. And there is no 

convincing basis for concluding that video programmers would suffer anticompetitive 

harm as a result of the merger. 

Pursuing a merger review policy based on principled economic analysis has 

further implications. It means the Commission must disregard pleas for it to reject 

Comcast/TWC out of hand based on appeals to emotional incredulity or irrelevant “big is 

bad” sloganeering. The Commission must also stand firm against calls made – under the 

guise of protecting competition – to impose conditions on the merger in order to protect 

market rivals from the competitive process. Further, the Commission must reject 

dragging out its review process and thereby making itself even more susceptible to 

political pressures having little or nothing to with the potential consumer welfare benefits 

of the proposed transaction. And finally, the Commission must avoid the imposition of 
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any conditions on the merger unrelated to demonstrable concerns over market power and 

anticompetitive conduct.  

Whatever the Commission’s ultimate conclusion regarding its review of the 

proposed Comcast/TWC merger, the review process should stick to rigorous economic 

analysis. The Commission should stay focused on the potential consumer welfare-

enhancing benefits that the Comcast/TWC merger would bring.  

analysis of the proposed merger’

’s video viewing experience is 
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nsumer habits have reshaped the video market’s 

For instance, today’s video market is characterized by the ongoing replacement of 

ccording to data collected in the Commission’s 

By year’

re readily available through Apple’s iTunes, 

Amazon.com, Google’s Play store, and more. Widely available “smart TVs” are capable 

                                                 
1 Annual Assessment of the Status of Competition in the Market for the Delivery of Video Programming, 
Fifteenth Report, MB Docket No. 12-203, at 5, ¶ 7 (released July 22, 2013), available at 
http://hraunfoss.fcc.gov/edocs_public/attachmatch/FCC-13-99A1.pdf. 
2 Id. at 5, ¶ 7. 
3 Id. at 4 ¶ 4. 
4 Id. at 4, ¶ 5. 
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reinforces the video market’s competitiveness. 

                                                 
5 Id. at 4, ¶ 3. 
6 Id. at 12, ¶ 27. 
7 Id. at 18, ¶ 36 
8 Id. at 18, ¶ 36. 
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FCC’s , 97.8% of the 

population is served by 2 or more wireless broadband providers, 91.6% by 3 or more, and 

                                                 
9 See Comcast Corp. v. FCC, 579 F.3d 1, 6-8 (D.C. Cir. 2009) and Time Warner Entm’t Co. v. FCC, 240 
F.3d 1126, 1132 (D.C. Cir. 2001) where the D.C. Circuit twice invalidated as arbitrary and capricious the 
Commission’s horizontal ownership cap set at 30%. See note 34 infra and accompanying text. 
10 Charts contained in these comments rely in part on OECD data that is more recent than Commission-
gathered data referred to in Ex Parte Letter of Kathryn A. Zachem, Comcast Corporation, MB Docket No. 
14-57, at 2 (August 13, 2014), http://apps.fcc.gov/ecfs/document/view?id=7521759474. Thus, figures in 
our charts show Comcast/TWC market shares post-merger even lower than Comcast’s ex parte letter. 
Either way, the market shares do not pose market power concerns in the context of the overall broadband 
market.  
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82% by 4 or more.11 

                                                 
11 Annual Report and Analysis of Competitive Market Conditions with Respect to Mobile Wireless 
Services, Including Commercial Mobile Services, Sixteenth Report, WT Docket No. 11-186, at 210, ¶ 332 
(released March 21, 2013), available at https://apps.fcc.gov/edocs_public/attachmatch/FCC-13-34A1.pdf. 
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– –

“LTE Multicast” can deliver live TV 

signals wirelessly to mobile devices more efficiently than unicast delivery because 

multiple users can watch the same multicast stream being delivered from a cell site.14

                                                 
12 See, e.g., Lynn La, “4G LTE Showdown: How Fast is Your Carrier?” CNet (August 5, 2014), available 
at: http://www.cnet.com/news/4g-lte-showdown-how-fast-is-your-carrier/.  
13 TGD, Press Release: “Half of Adult Broadband Users Now Engage Mobile Video Apps at Least Once a 
Month” (July 23, 2014), available at: http://tdgresearch.com/tdg-half-of-adult-broadband-users-now-
engage-mobile-video-apps-at-least-once-a-month/; Id. (“39% of adult broadband users engage mobile 
video apps on a portable computer, compared to 30% who do so using a tablet, and 22% that do so using a 
smart phone”). 
14 Jeff Baumgartner, “Verizon CFO: LTE Multicast‘Pivotal’ to Mobility,” CNet (August 12, 2014), 
available at: http://www.multichannel.com/news/technology/verizon-eyes-2015-lte-multicast-
video/382678. 
15 Sprint, Press Release: “Sprint Spark” (June 24, 2014), available at: 
http://newsroom.sprint.com/presskits/sprint-spark.htm.  
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. The Commission’

“the vast majority of merger
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welfare or are competitively benign.”

produce a contrary outcome. Of course, the Commission’s 

that “efficiencies created by a proposed

they enhance a firm’s ability and incentive to compete and therefore result in lower 

prices, improved quality, enhanced service, or new products.”

In this regard, the Commission’s precedents recognize a 

integration aspects. Among the “

”

of “

negotiate to reach agreements”; (2) “the ‘ tion of double marginalization’ 

than would otherwise be achieved”; “

promotion.”

Commission’s precedents also recognize the public benefits of facilitating

goals by spurring “greater broadband demand, deployment and adoption.”

                                                 
16 Christine A. Varney, “Merger Guideline Workshops,” Third Annual Georgetown Law Global Antitrust 
Enforcement Symposium (September 22, 2009), available at: 
http://www.justice.gov/atr/public/speeches/250238.pdf.  
17 In the Matter of Applications of  For Adelphia Communications Corporation, Time Warner Cable, Inc. 
and Comcast Corporation, For Consent to Assignment and/or Transfer of Control of Licenses, 
Memorandum Opinion and Order (“Adelphia Order”), MB Docket No. 05-19, at 107, ¶ 243 (released July 
21, 2006), available at: https://apps.fcc.gov/edocs_public/attachmatch/FCC-06-105A1.pdf.  
18 In the Matter of Applications of Comcast Corporation, General Electric Company, and NBC Universal, 
Inc. For Consent to Assign Licenses and Transfer Control of Licenses, Memorandum Opinion and Order, 
MB Docket No. 10-56, at 96, ¶ 231 (January 20, 2011), available at: 
http://hraunfoss.fcc.gov/edocs_public/attachmatch/FCC-11-4A1.pdf. 
19 Id. at 98, ¶ 237. 
20 Id. at 200, ¶ 242. 
21 Id. at 96, ¶ 233. 
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22 In the Matter of Applications of Deutsche Telekom AG, T-Mobile USA, Inc., and MetroPCS 
Communications, Inc., For Consent To Transfer of Control of Licenses and Authorizations, Memorandum 
Opinion and Order and Declaratory Ruling, WT Docket No. 12-301, at 27, ¶ 74 (released March 12, 2013) 
(finding T-Mobile’s merger with MetroPCS “would provide for a broader, deeper, and faster LTE 
deployment than either company could accomplish on its own,”) available at: 
https://apps.fcc.gov/edocs_public/attachmatch/DA-13-384A1.pdf.  
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case absent the merger. Comcast’s MVPD footprint is already transit

, only 17% of Time Warner Cable’

Apparently, Time Warner Cable’

Comcast’

                                                 
23 Estimates and information referenced in this paragraph are drawn from Comcast Corporation and Time 
Warner Cable, Inc., Applications and Public Interest Statement, MB Docket No. 14-57 (filed April 8, 
2014), available at: http://apps.fcc.gov/ecfs/document/view?id=7521122731.  
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lso encompass Time Warner Cable’

“

data throughput over the same spectrum,” with capabilities of delivering “up to 10 Gbit/s 

speeds in the downstream and 1 to 2 Gbit/s in the upstream.”

                                                 
24 Mari Silbey, “DOCSIS 3.1 Makes Debut,” LightReading (October 31, 2013), available at: 
http://www.lightreading.com/cable-video/docsis/docsis-31-makes-debut/d/d-id/706378.  
25 Estimates and information referenced in this paragraph are drawn from Comcast Corporation and Time 
Warner Cable, Inc., Applications and Public Interest Statement, MB Docket No. 14-57. 
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’s improved competitive position regarding business enterprise 

(2013), “[b]ackhaul facilities link a m

provider’

bile wireless service provider’s core network, the public switched telephone network, 

transmission.” further explained, “

networks.”

                                                 
26 Sixteenth Report, WT Docket No. 11-186, at 210, ¶ 332.  
27 Id. at 210, ¶ 332. 
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regard as a “horizontal”

                                                 
28 Estimates and information referenced in this paragraph are drawn from Comcast Corporation and Time 
Warner Cable, Inc., Applications and Public Interest Statement, MB Docket No. 14-57. 
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(2006), “[s]ince there are almost no MVPD markets in which seller concentration 

r market power does not apply.”

: “An important prerequisite for HHI analysis, as described in 

the Horizontal Merger Guidelines, is that the sellers compete for customers’ business in 

the same product and geographic market.”

rise that neither Cablevision’

Communications’

There are “vertical” integration aspects of Comcast/TWC that must be considered. 

U’ content with Time Warner Cable’

                                                 
29 Adelphia Order, MB Docket No. 05-19, at 40, ¶ 80.  
30 Id. at 40, ¶ 80. 
31 See In the Matter of Applications of Cablevision Systems, Corporation and Bresnan Communications, 
LLC, For Consent to Assign Licenses and Transfer Control of Licenses, Public Notice, MB Docket No. 10-
154 (released September 21, 2010), available at: https://apps.fcc.gov/edocs_public/attachmatch/DA-10-
1782A1.pdf; In the Matter of Applications of Charter Communications, Inc. and Bresnan Broadband 
Holdings, LLC For Consent to Assign Licenses and Transfer Control of Licenses, Public Notice, MB 
Docket No. 13-77 (released May 14, 2013), available at: 
https://apps.fcc.gov/edocs_public/attachmatch/DA-13-1088A1.pdf.  
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32 Estimates and information referenced in this paragraph are drawn from Comcast Corporation and Time 
Warner Cable, Inc., Applications and Public Interest Statement, MB Docket No. 14-57. 
33 Adelphia Order, MB Docket No. 05-19, at 36, ¶ 71. 
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, it’s hardly plausib

can benefit consumer welfare. But it’s highly 

’s decision not to m

–

ndation’s 

“potentially insuperable obstacle”:

operators from controlling more than 30% of the nation’s multichannel 

ed the rules because the FCC’s 
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34 Testimony of Christopher S. Yoo, Hearing: “Examining the Comcast-Time Warner Cable Merger and the 
Impact on Consumers,” U. S. Senate Committee on the Judiciary (April 9, 2014) (citing Comcast Corp. v. 
FCC, 579 F.3d 1, 6-8 (D.C. Cir. 2009); Time Warner Entm’t Co. v. FCC, 240 F.3d 1126, 1132 (D.C. Cir. 
2001)), available at: http://www.judiciary.senate.gov/imo/media/doc/04-09-14YooTestimony.pdf. 


